
Incorporating EPL Coverage 
into an Insurance Program 

Which Approach Is Best for You? 
By  Michael  A. Rossi 

The n u m b e r  of d i f f e r en t  
ways to incorporate employ- 
ment  practices liability ("EPL") 
coverage into a policyholder's 
insurance program has grown 
in the past several years. 

At one time, it was common 
to add EPL cover to a directors 
and officers (D&O") liability 
policy by way of an endorse- 
ment.  This approach insured 
only a firm's directors, officers, 
and employees (but not the cor- 
porate entity). Another alterna- 
tive was to buy a stand-alone 
employment practices liability 
insurance policy covering the 
corporate entity, as well as its 
directors, officers, and employ- 
ees. Now, in addition to these 
options, insureds can also obtain 
EPL cover by way of endorse- 
ment  to commercial general li- 
ability (CGL) policies and um- 
brella liability policies, as well 
as by adding entity coverage to 
a D&O insurance program. 

This article examines these 
options in detail. In addition to 
describing the manner  in which 
EPL coverage can be added to a 
program, the article also ex- 
plores the perceived "pros" and 
"cons" associated with each op- 
tion. It is hoped that by reading 
this article and considering the 
issues discussed, risk managers 
who have not yet added EPL to 
their.programs can make an in- 
formed decis ion when  they  
choose a coverage option. For 
those risk managers who have 

a l ready inc luded  EPL cover 
within their programs, or have 
joined a company in which EPL 
coverage is already in place, it 
is hoped that  this article assists 
in evaluating how well the EPL 
cover was meshed with the ex- 
isting program. 

Option 1: 
Adding EPL Cover to a 

D&O Insurance Program 

One of the most  common 
ways to insure EPL risks is to 
add some form of EPL endorse- 
ment  to a D&O policy. (Based 
upon the author's experience, 
this approach is used as often 
as buying a stand-alone EPL 
policy.) An EPL endorsement to 
a D&O policy is typically avail- 
able in one of three varieties. 

(a) EPL coverage is added so 
that  it applies only to claims 
made against the directors and 
officers; the corporate entity and 
nondirector/nonofficer employees 
are not insureds. (The corporate 
insured, of course, is covered for 
indemnity obligations to its di- 
rectors and officers for EPL 
claims made against them.) 

(b) EPL coverage applies not 
only to claims made against di- 
rectors and officers, but also to 
claims made against nondirector 
and nonofficer employees; and 

(c) EPL coverage applies to 
claims made against the corpo- 
rate entity and its directors, of- 
ricers, and employees. 

Some of the perceived "pros" 
and "cons" of this option without 
really distinguishing between 
the th ree  v a r i a n t s  of the 
option are discussed below. 

Perceived "Pros" 

Some risk management  pro- 
fessionals laud the benefits of 
this approach for one or more 
of the following reasons. 

First ,  add ing  EPL to the 
D&O policy provides ease of 
EPL program administration.  
This is because some degree of 
EPL coverage is already pro- 
vided by s tandard  D&O poli- 
cies, even without an EPL en- 
dorsement  (i.e., D&O policies 
do not specifically exclude EPL 
claims). Accordingly, this is an 
obvious place to expand the 
EPL coverage already provided 
by a D&O policy. This method 
also has the advantage of con- 
solidating an EPL protection 
policy within a single policy. 

Second, obtaining EPL cover- 
age in a D&O form assures con- 
sistent defense coverage provi- 
sions. A frequent drawback of 
stand-alone EPL insurance poli- 
cies is tha t  the majori ty are 
"duty to defend" forms. On the 
other hand, most D&O policies 
are written on a "non-duty to de- 
fend" basis (whereby the insured 
is obligated to manage the de- 
fense of claims, with the insurer 
paying defense costs on behalf of 
the insured). Inconsistent de- 
fense coverage provisions in 
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multiple policies tha t  provide 
coverage for the same claim can 
prove  p r o b l e m a t i c .  For  ex- 
ample, Insurer  A might want  to 
handle the claim, while Insurer  
B might  wan t  the insured to 
handle  the claim. In another  
ins tance ,  one i n s u r e r  migh t  
choose to s e t t l e  the  c la im,  
w h e r e a s  the  o t h e r  i n s u r e r  
could seek to contest the claim. 
However, if an EPL endorse- 
ment  to a D&O policy is used 
to obtain coverage, it is likely 
tha t  defense coverage provi- 
sions for EPL claims under  the 
insured's  program will be con- 
sistent. (There are, however, a 
few notable exceptions to this 
g e n e r a l  ru le  w h e r e b y  some 
D&O i n s u r e r s  use EPL en- 
dorsements that  provide duty to 
defend provisions, as opposed to 
non-duty to defend provisions, 
t h a t  are  s t a n d a r d  in D&O 
forms.) In other words, when an 
EPL claim is made  t ha t  ira- 
pacts both the s tandard  D&O 
coverage, as well as the EPL in- 
su rance  provided  in the en- 
dorsement, both coverage parts 
should respond the same way: 
ei ther the insured must  hire its 
own l a w y e r  and defend  the 
claim, or the insurer  must  hire 
a lawyer and defend the claim. 
This approach will prevent  the 
problems described above. 

Third, adding an EPL en- 
dorsement  to a D&O policy is a 
short-term, cost-effective way of 
providing substantial  limits for 
EPL risks. Most D&O insurers  
add EPL endorsements  (even 
ones extending coverage to non- 
director/non-officer employees) 
for no additional premium. Even 
the additional premium for ex- 
tending the coverage to claims 
made  a g a i n s t  the corpora te  

en t i ty  is typical ly much less 
than  the premium required to 
buy corresponding limits under 
a stand-alone policy. Overall, 
this is a very cost-effective op- 
tion (at least in the short t e r m -  
see the "perceived cons" dis- 
cussed below for the other  side 
of the story). 

Perceived "Cons" 

The author  prefers adding 
EPL coverage for directors and 
officers only, and then buying a 
stand-alone employment prac- 
tices liability insurance (EPLI) 
policy. There are several reasons 
for this preference, all of which 
are perceived "cons" of Option 1 
discussed in this article. 

First, not only does this ap- 
proach increase the risk of claims 
under the D&O program, but, 
more importantly, an EPL en- 
dorsement to a D&O policy could 
potentially exhaust  the policy's 
D&O limits for non-D&O claims. 

The former problem can be 
a nuisance,  wi th  h e i g h t e n e d  
claims exper ience leading to 
higher renewal  premiums and/ 
or fewer D&O insurers  willing 
to write the cover. The la t te r  
problem can prove ca lamitous  
to the personal finances of a di- 
rector or officer. A serious EPL 
claim agains t  a non-director/  
non-officer employee has the 
potent ia l  to exhaus t  the D&O 
limits. Accordingly, if a "tra- 
d i t i o n a l "  D&O c l a i m  w e r e  
made agains t  a director or of- 
f icer ,  t h e r e  m i g h t  no t  be 
enough insurance  to cover the 
claim. If the claim were one 
tha t  the corporate ent i ty  could 
not indemnify  (ei ther because 
of preclusion as a mat te r  of law 
or because the corporation was 

insolvent),  the director or of- 
ricer would be forced to expend 
personal  assets to defend the 
claim. The risk of such exhaus- 
tion is even greater  with an en- 
dorsement  tha t  provides "en- 
tity" coverage (i.e., one t ha t  
e x t e n d s  E P L  c o v e r a g e  to 
claims made agains t  the cor- 
porate entity).  In the author 's  
judgment ,  such a risk should 
be avoided at all costs, espe- 
cially when there are viable al- 
te rnat ives  in the marke t  to in- 
sure EPL risk. 

If this  is the only way in 
which a risk manage r  can ob- 
tain EPL coverage, then  what  
some call "separate side-A cov- 
erage" should be purchased for 
the D&O policy. This will cover 
only the directors and officers, 
but  not non-director/non-officer 
employees. This coverage pro- 
vides additional, separate  lim- 
i ts  for n o n - i n d e m n i f i a b l e  
claims made against  directors 
and officers. 

Second, EPL endorsements  
to D&O policies do not typically 
provide coverage terms that  are 
as broad as those con ta ined  
within stand-alone EPLI poli- 
cies. While the lat ter  insurance 
product  is ever-evolving and 
improving, EPL endorsements  
on D&O policies tend to lag be- 
hind the t imes in terms of cov- 
erage breadth.  

Option 2: 
Adding EPL Cover to a 

CGL Insurance Program 

For many years, if not a couple 
of decades, a few CGL insurers 
offered some form of EPL cover- 
age (although typically for a very 
narrow selection of offenses) by 
way of an endorsement. However, 
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after losing substantial EPL in- 
surance premiums to the D&O 
and stand-alone EPLI markets 
(given the application of broad 
form EPL exclusions on CGL poli- 
cies), CGL insurers began enter- 
ing the market with expansive 
EPL coverage endorsements that 
add EPL coverage to a CGL pro- 
gram. Some of the perceived 
"pros" and "cons" of this option 
are discussed below. 

Perceived "Pros" 

First, ease of program admin- 
istration is a perceived "pro." If, 
for example, a company does not 
have D&O insurance, there is no 
opportunity to add an EPL en- 
dorsement to it. In this setting 
and others, attaching an EPL 
e n d o r s e m e n t  to a CGL 
policy instead of buying stand- 
alone EPLI policy or purchasing 
a D&O policy wi th  an EPL 
endorsement provides for ease 
of program administration. And 
if the insured's umbrella liabil- 
ity/excess liability policies do not 
contain an EPL exclusion, then 
the insured can run the EPL 
cover all the way up through 
and beyond its general liability 
insurance  coverage program 
(from CGL to umbrella/excess 
policies). What could be easier? 

Second, cost-effectiveness is 
another perceived "pro." CGL in- 
surers typically add EPL en- 
dorsements to their policies for 
less premium that what it would 
cost to buy stand-alone coverage 
providing the same limits. 

Perceived "Cons" 

As with EPL endorsements to 
D&O policies, the author is not 
a fan of adding EPL endorse- 
ments to CGL policies. 

First, such endorsements, like 
employee benefits E&O cover- 
age, typically are written on a 
claims-made form, even when 
attached to an  occurrence-based 
CGL policy. Claims-made cover- 
age is tricky, and requires spe- 
cial provisions for it to coordinate 
effectively and avoid coverage 
gaps when an insured changes 
insurers. Unfortunately, such 
provisions are usually missing 
from many EPL endorsements 
used with CGL policies. How- 
ever, use of stand-alone EPL 
policies avoids these problems. 

Second, EPL coverage en- 
dorsements to CGL forms, like 
EPL endorsements to D&O poli- 
cies, typically do not afford the 
breadth of coverage that  stand- 
alone EPLI policies provide. In 
effect, the cost-effectiveness and 
ease of administration inherent  
in this approach comes at the 
expense of broader coverage. 

Option 3: Adding EPL 
Cover to an Umbrella 

Liability Program 

This option comes under the 
heading of folklore. Many poli- 
cyholders have said, "I added 
EPL to my umbrella liability 
policy." However, upon review- 
ing such an "addition," the au- 
thor always discovers tha t  it 
was nothing more than a stand- 
alone EPLI policy wri t ten by 
the umbrella liability insurer 
(or a sister insurer) with a self- 
insured retention that  equaled 
the limits of the CGL policy in 
the insured's program. That is 
a far cry from "adding EPL to 
the umbrella liability policy." In 
real i ty,  it is buy ing  a cata- 
strophic EPLI program on a 
stand-alone basis. Accordingly, 

risk managers  are cautioned to 
be very skeptical when a broker 
or underwriter  says that  he or 
she can add EPL to the umbrella 
liability policy. 

R i s k  m a n a g e r s  are
c a u t i o n e d  to be very  

s k e p t i c a l  
w h e n  a 

b r o k e r  or  
u n d e r w r i t e r  s a y s  

t h a t  he  
or  she  c a n  
a d d  E P L  to 

the  u m b r e l l a  
l i ab i l i t y  policy.  

The perce ived  "pros" and 
"cons" of this option are more 
or less the same as the option 
of adding EPL coverage to a 
CGL policy. To avoid repetition, 
the author refers the reader to 
the issues discussed above for 
Option 2 to contempla te  the 
"pros" and "cons" of adding EPL 
coverage to an umbrella liabil- 
ity program. 

Option 4: Buying a 
Stand-Alone EPLI Policy 

Buying a stand-alone EPLI 
policy is a popular option (rank- 
ing in the author's experience as 
equally common as using an EPL 
endorsement on a D&O policy). 
Set forth below are the perceived 
"pros" and "cons" of this option. 

Perceived "Pros" 

First, breadth of coverage is 
a decisive advantage. EPL expo- 
sures are "specialty" risks, much 
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like D&O, intellectual property 
infringement, and other expo- 
sures  t h a t  typical ly are ad- 
dressed with specialty insurance 
products.  S tand-a lone  EPLI 
policy underwriters better under- 
stand these risks and continu- 
ously update their policies to ad- 
dress evolving claim causes in 
favorable ways, as they vie for a 
greater or more profitable share 
of the EPL insurance market. By 
using a well-crafted stand-alone 
EPLI policy, the insured obtains 
cutting-edge breadth of coverage 
on a continuous basis. (The au- 
thor emphasizes "well-crafted" 
because there are many stand- 
alone EPLI policy forms in the 
market; some are highly effec- 
tive, others are acceptable, while 
a few are downright poor.) 

Second, insulat ing portions 
of the policyholder's insurance 
program from EPL risk is a per- 
ceived advantage. By using a 
s t and -a lone  EPLI program,  
ra ther  than endorsing a D&O, 
CGL, or u m b r e l l a  l i ab i l i t y  
policy, EPL claims are con- 
tained, without prejudicing the 
limits of other coverages (i.e., 
limits are available to protect 
the directors and officers, as 
well as to secure the company 
against  other dangerous expo- 
sures such as products liability 
and advertising liability). 

Third,  the  ava i lab i l i ty  of 
risk m a n a g e m e n t  advice and 
practical loss prevent ion tools 
is also a s ign i f ican t  advan-  
tage. Many s tand-alone EPL 
insurers  offer no-cost or low- 
cost yet effective advice for 
manag ing  EPL risk (from pro- 
viding labor and employmen t  
lawyers to assis tance in writ- 
ing employee  m a n u a l s  and  
giving advice on po ten t ia l ly  

vo la t i l e  s i t u a t i o n s - s u c h  as 
t e r m i n a t i n g  a p rob lem em- 
ployee in a way t h a t  mini-  
mizes the firm's exposure to 
l iabil i ty for a wrongful termi- 
na t ion  claim). 

Many s tand-alone 
EPL insurers  

offer no-cost or 
low-cos t - -  

yet  effective 
advice  for 
manag ing  
EPL risk. 

Perceived "Cons" 

Although stand-alone EPLI 
policies are the author's option 
of choice, the author recognizes 
that  there are some "cons," even 
with respect to this option. 

First, such policies are yet 
another stand-alone product that 
adds complexity to insurance 
program administration. Regret- 
tably, the trend with CGL cov- 
erage over the past 2 decades is 
to carve out increasing portions 
of coverage from such policies. 
This has the effect of compelling 
insureds to obtain such coverage 
on a stand-alone basis, and, in 
addition, precluding insureds 
from scheduling such policies as 
underlying insurance within the 
umbrella liability program. This 
forces the insured to maintain 
several separate "towers" of in- 
surance for such risks. The trend 
has been a larming in recent  
years, with some insureds hav- 
ing many separate tiers of  liabil- 
ity insurance for risks that could 

be written on CGL and/or um- 
brel la  l iabil i ty policies (e.g., 
EPL, media E&O, intellectual 
property infringement, and pol- 
lution legal liability). 

Second, insurance product 
cost is a s ign i f i can t  factor.  
There  is no ques t ion  tha t  a 
stand-alone EPLI policy costs 
money, and sometimes substan- 
tive amounts of it. An insured 
typically will spend more in pre- 
mium for a stand-alone policy 
than for an EPL endorsement on 
a D&O, CGL, or umbrella liabil- 
ity policy. And the adage "you 
get what  you pay for" only goes 
so far. There is no question that  
the EPL endorsements used for 
D&O, CGL, and umbrella liabil- 
ity policies add a fair amount of 
coverage to the programs that  
otherwise is not included. 

Adding EPL Coverage to 
More than One Policy 

In the author's judgment, one 
of the most overlooked yet im- 
portant issues with respect to in- 
corporating EPL cover within 
an insurance program is what, 
if anything, should be done if 
EPL cover is added under mul- 
tiple policies. The most common 
scenario is when a company has 
a D&O policy containing some 
form of EPL endorsement  and 
a stand-alone EPLI policy. Al- 
most always, the result is over- 
lapping coverage, with both pro- 
grams responding in different 
ways to the same claim. This 
can prove very problematic ,  
both from the s t andpo in t  of 
claims handling and insurer in- 
volvement in the claim, as well 
as in determining responsibility 
for self-insured retentions and/ 
or deductibles. 
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Less often seen by the au- 
thor, but  just  as problematic, 
are insurance programs where 
the insured has a stand-alone 
EPLI  policy and  has  added  
some form of EPL to a CGL or 
umbrel la  liability policy. Here 
too, overlapping coverage can 
arise, causing the same or simi- 
lar problems discussed above. 

In the author's judgment,  if 
EPL cover is going to be added 
to an insurance program under  
more than one policy, primacy 
issues between the policies need 
to be addressed. Each policy on 
w h i c h  EPL cover  is added  
should make specific reference 
to the other policy(ies) in the 
insured's program that  also pro- 
vide EPL cover. The references 
should spell out, in some detail, 
how the policies will respond to 
claims that  fall within the terms 
and conditions of each. 

There are multiple ways to 
arrange such priorities, based 
on a number  of variables. The 
following scenario provides one 
example.  Assume an insured  
has an EPL endorsement  on its 
D&O policy (that does not cover 
the corporate  ent i ty) ,  u n d e r  
which only directors and offic- 
ers but not non-director/non-of- 
ficer employees  are insured.  
There is no self-insured reten- 
tion or deductible applying to 
directors  and officers wi th in  
the policy. Assume further that  
the insured has a stand-alone 
EPLI policy, covering the cor- 
porate ent i ty  and its directors, 
officers, and employees, where 
the self-insured retention or de- 
duc t ib le  for all i n s u r e d s  is 
$100,000 per  claim.  

One way to address priority 
issues in such a s i tuat ion is to 

make the D&O policy pr imary 
to the EPLI policy for all claims 
against  directors and officers 
tha t  are not indemnifiable by 
the corporate  insured.  Make 
the EPLI policy pr imary to the 
D&O policy for indemnifiable 
claims against the directors and 
officers, for all claims against  
the corporate enti ty,  and for 
claims against the non-director/ 
non-officer employees. In this 
way, if a non-indemnifiable but 
insurable EPL claim is made 
aga ins t  a director or officer, 
there  is no question tha t  the 
D&O policy responds first with 
its zero self-insurance obliga- 
tion; the director or officer does 
not have to face the possibility 
of being required to fund the 
first $l00,000 of the claim. If, 
h o w e v e r ,  an i n d e m n i f i a b l e  
claim is made against  a direc- 
tor, officer, or employee, or is 
made against  the corporate en- 
tity, the EPLI form responds 
first, thereby reducing claims 
experience on the D&O policy 
and protecting its limits. 

As noted above, there  are 
various ways to address prior- 
ity issues. The main point to re- 
member  is tha t  priority issues, 
r e g a r d l e s s  of how they  are  
handled,  should be expressly 
addressed for all policies within 
the insured's program that  pro- 
vide some form of EPL cover. 

Concluding Remarks 

Perhaps the different options 
available to insureds for adding 
EPL cover to their  insurance 
p rog ram have  now been ex- 
hausted.  Having the ability to 
add the cover to a D&O, CGL, 
and/or umbrella liability policy 

as well as buy a s tand-alone 
EPLI  policy seems  to cover 
most, if not all, of the bases. 
But even if these options en- 
compass all the different ways 
to add EPL cover to an insur- 
ance program, the "pros" and 
"cons" with respect to each op- 
tion, in their  own right and vis- 
a-vis each other, will continue 
to change. Accordingly, EPLiC 
will con t inue  to provide  its 
readers  with periodic updates  
of the "pros" and "cons" of each 
op t ion ,  a n d  adv i s e  as to 
whether  any new options have 
indeed been created. For now, 
however, the author hopes that  
this article provides a useful 
starting point for the discussion 
of this important  aspect of EPL 
insurance.  
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Pros and Cons of Combining EPL 
with Other Coverage Types 

EPL with D&O 

Pros: Cons: 
* Ease of  program administration * Potential D&O limit exhaustion by non-  

* Consis tent  defense provisions are D&O claims 
obtainable * Lack of  coverage breadth 

* Cost-effective 

EPL with CGL/Umbrella  

Pros: 
* Ease of  program administration 

* Cost-effective 

Cons: 

* Nonconcurrent coverage triggers 

(i.e., EPL: claims-made; CGL: occurrence) 

* Lack of coverage breadth 

* Constrained choice of defense provisions 

EPL with Multiple Policies 

Pros: 
* Potential for stacking of limits 

Cons: 
* Typical complications result ing from 

overlapping policies 
* Added administration, given need to address 

primacy issues 

EPL on a Stand-Alone Basis Only 

Pros: 
* Broad scope of coverage 
* No constraints on defense provisions 

options 
* No constraints on self-insurance options 
* Insulates limits  of insured's other policies 

* Availability of risk management and loss 
prevention services 

Cons: 
* Additional policy adds complexity to 

program administration 

* Higher cost compared to other alternatives 
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